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• The accident was caused by the driver's actual fault, such as speeding, misjudging a corner or driving whilst 
intoxicated (as distinct from, for example, a bee sting or an unexpected medical emergency). 

• The injured motorcyclist, pedestrian or bicyclist failed to take reasonable steps for their own safety despite their 
vulnerability to serious injury. 

• The injured passenger was aware that the driver was heavily intoxicated and voluntarily entered the vehicle; 
and 

• Some additional factor was at play such as knowledge that the driver was inexperienced OR the passenger 
abdicated control of the vehicle to the intoxicated driver. 

• Most cases where the injured driver was intoxicated and their intoxication contributed to the accident 
(although most intoxicated drivers will be guilty of a serious driving offence and precluded from any statutory 
benefits by s 3.37) 

• The injured pedestrian was reckless to the presence of vehicles; and 

• The injured pedestrian gave the driver little time to react because they were running, or because they stepped 
into the path of the vehicle at the last moment or because they were difficult to see due to poor lighting. 

• The injured pedestrian was an adult and capable of assessing the risk of crossing the road. 

• The injured driver exhibited an extra degree of recklessness by, for example, overtaking on a crest or curve. 

Where an injured person is `mostly at fault’, their statutory benefits cease after 26 weeks – ss 3.11 and 3.28 of the 
Motor Accident Injuries Act 2017 (MAIA). “Mostly at fault” is defined in s 3.11(2) to be “greater than 61%” 
contributory negligence.  

Even if an injured person is not mostly at fault, their weekly payments may be reduced after 26 weeks by the extent 
of their contributory negligence – s 3.38 of MAIA.  

The assessment of contributory negligence is always difficult because multiple variables are at play and no two 
cases are exactly the same. It is impossible to define, with precision, when contributory negligence will be assessed 
over 61%. Based on the contributory negligence case summaries, however, these guidelines may assist in 
assessing whether it is likely that the injured person’s contributory negligence exceeds 61%.
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For further details about the content in this publication please contact:  

 

Peter Hunt Principal 

peter.hunt@mccabes.com.au  

+61 2 8231 6284 

+61 414 425 879 

 


